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Biodiversity Banking and Offsets Scheme
Biobanking agreement ] ID number 118

Biobanking agreement under Part 7A Division 2 of the Threatened Species
Conservation Act 1995

This agreement made on the 23nd dayof July 2014, between the
Minister for the Environment of the State of New So{ith Wales, being the Minister currently
administering the Threatened Species Conservation Act 1995 (‘the Minister’, which
expression shall where the context admits, be deemed to include his, or her successors in
office) on the one part and Boco Rock Wind Farm Pty Ltd (ACN 137886750), (ABN
49137886750) (‘the landowner’) of “Weeroona”, Lot 2 (Deposited Plan 731773), Maffra
Road, Bobundara, NSW 2630 on the other part.

Background

A The landowner is the owner of that parcel being Lot 2, Deposited Plan 731773,
Parish of Myalla, County of Wallace, known as “Weeroona®, Lot 2, Maffra Road
Bobundara (‘the land').

B The biobank site that is the subject of this agreement forms part of the land and is
shown on the biobank site boundary map. The biobank site covered by this
agreement consists of approximately 656 hectares.

C The landowner has requested the Minister to enter into a biobanking agreement
under clause 14 of the BioBanking Regulation for the purpose of designating the
biobank site on the land.

D The Minister and landowner recognise that the landowner will receive biodiversity
credits determined in accordance with the BioBanking Assessment Methodology (and
set out in Annexure B) relating to the impact or likely impact of the management
actions required to be carried out under Clause 3 and Annexure C of this agreement
regarding the biodiversity values listed in Annexure B.

E Not applicable.

F The landowner and the Minister recognise that this biobanking agreement is being
entered into for the purposes of the BioBanking Scheme established under Part 7A of
the Act.

G The landowner agrees to undertake the management actions and implement the
management plans to improve the biodiversity values of the biobank site as set out in
Annexure C.

H The landowner agrees to undertake monitoring, reporting and record keeping as set
out in Annexure D.

| Accordingly, the parties hereby enter into the following biobanking agreement under
section 127D of the Act.

J The Minister has delegated the power to enter into this biobanking agreement to the
Chief Executive of the Office of Environment and Heritage.

K Under section 127L of the Act, any person may bring proceedings in the Land and
Environment Court for an order to remedy or restrain a breach of this agreement.
Among other things, the Minister may ask the Court to award damages against the

landowner for certain breaches of this agreement.
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L The Minister may, by order under section 127N of the Act, direct the landowner to
carry out at their cost such work or actions as the Minister considers necessary to
rectify any breach of this agreement. If the landowner does not comply with the order,
the Minister may enter the land and cause the work or actions set out in the order to
be carried out and may recover the costs of complying with the order from the
landowner.

M  Where a person contravenes this agreement, the Minister may apply to the Land and
Environment Court under section 1270 of the Act for an order that the land be
conveyed or transferred to the Minister or to another person or body nominated by
the Minister.
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Now this agreement witnesses:

1.1

Interpretation
In this agreement, unless the contrary intention appears:

the ‘Act’ means the Threatened Species Conservation Act 1995 and any regulations
from time to time in force thereunder

‘adaptive management’ means a process for improving management where the
outcomes of monitoring indicate that minor alterations to the management actions or
management plans are required to improve biodiversity values

‘agreement’ means this biobanking agreement entered into by the Minister and the
landowner under section 127D of the Act for this biobank site

‘animal’ has the same meaning as in section 4 of the Act

‘Annexure A’ means Annexure A to this agreement entitled ‘Maps of the biobank
site’

‘Annexure B’ means Annexure B to this agreement entitled ‘Biobanking Agreement
Credit Report’

‘Annexure C’ means Annexure C to this agreement entitled ‘Management actions
and management plans’

‘Annexure D’ means Annexure D to this agreement entitled ‘Monitoring, reporting
and record keeping requirements’

‘Annexure E’ means Annexure E to this agreement entitled ‘Payment schedules’

‘annual report’” means the annual report to be prepared by the landowner in
accordance with item 2 of Annexure D

‘authorised officer’ means a person appointed under section 156B of the National
Parks and Wildlife Act 1974

‘biobank site’ means that part of the land shown as the "biobank site” on the
biobank site boundary map

‘biobank site boundary map’ means the map entitied Biobank site boundary map
dated 26 May 2014 and included in Annexure A

‘Biobanking Agreement Credit Report’ means the report contained in Annexure B
generated by a BioBanking Assessor for the biobank site using the BioBanking
Assessment Methodology and the BioBanking Credit Calculator which includes the
number and type of biodiversity credits to be created on the biobank site

‘biobanking agreements register’ means the register of biobank sites kept by the
Chief Executive under Part 7A of the Act

‘BioBanking Assessment Methodology’ means the rules established under section
127B of the Act
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‘BioBanking Regulation’ means the Threatened Species Conservation (Biodiversity
Banking) Regulation 2008

‘BioBanking Scheme’ means the Biodiversity Banking and Offsets Scheme
established under Part 7A of the Act

‘BioBanking Trust Fund’ means the fund established under Part 7A of the Act to
hold funds from the sale of biodiversity credits (the Total Fund Deposit)

‘biodiversity credits’ means biodiversity credits created under Part 7A of the Act

‘biodiversity credits register’ means the register of biodiversity credits kept by the
Chief Executive under Part 7A of the Act

‘biodiversity values’ has the same meaning as in section 4A of the Act

‘Chief Executive’ means the Chief Executive of the Office of Environment and
Heritage

‘commencement date’ means the date this agreement commences under clause 18
of this agreement

‘critical habitat’ has the same meaning as in section 4 of the Act
‘day’ means any day including Saturdays, Sundays and public holidays
‘development’ has the same meaning as in section 127(1) of the Act

‘ecological burn’ means a burn to improve biodiversity values carried out as part of
the management of fire for conservation

‘fee unit’ has the same meaning as in the BioBanking Regulation

‘first payment date’ means the date the balance in the relevant biobank site account
is equal to or greater than 80% of the Total Fund Deposit for the first time

‘Fund Manager’ means the person appointed by the Minister from time to time under
Part 7A of the Act as the Fund Manager to manage the BioBanking Trust Fund

GST has the same meaning as given to that term in A New Tax System (Goods and
Services Tax) Act 1999 (Commonwealth) and any other Act or regulation relating to
the imposition or administration of the GST

‘land’ means that parcel or parcels of land which contains the biobank site as
described in paragraph A of this agreement

‘management action’ means the actions to be carried out by the landowner on the
biobank site to improve biodiversity values for which biodiversity credits may be
created. Such actions are set out in of Annexure C. A reference to a management
action includes a reference to refraining from doing anything, whether or not that
thing was being done beforehand

‘management of fire for conservation’ means the controlled application of fire
under specified environmental and weather conditions to a predetermined area and

U/
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at the time, intensity and rate of spread required to attain planned improvement of
biodiversity values

‘management of grazing for conservation’ is the implementation of a variable and
adaptive stock grazing regime for improving biodiversity values, such as for
controlling exotic weeds or vegetation biomass, or enhancing the competitiveness of
native perennial species. Typically it involves short periods of intensive grazing
between long periods of little or no grazing. Management of grazing for conservation
differs with site condition, specific management goals, seasonal conditions and
regions

‘management payments’ means the payments to be made to the landowner in
accordance with the payment schedules and the requirements in Annexure E

‘management plans’ means the management plans to be implemented by the
landowner in carrying out the management actions and included in Section 3 and
Section 4 of Annexure C (or such other management plans as approved by the Chief
Executive in accordance with the provisions of Annexure C)

‘management zone’ means those areas of the biobank site identified on the map
entitled Map 3: Management zones and paddock numbers dated 26 May 2014 and
included in Annexure A

‘maximum operational surplus’ has the same meaning as in clause 33(2) of the
BioBanking Regulation

‘Minister’ means the Minister for the time being administering the Act and where not
repugnant to the context includes the servants and agents of the Minister

‘native animal’ has the same meaning as in section 5 of the NPW Act
‘native plant’ has the same meaning as in section 5 of the NPW Act
‘native vegetation’ has the same meaning as in section 6 of the NV Act

‘NPW Act’ means the National Parks and Wildlife Act 1974 and any regulations from
time to time in force thereunder

‘NV Act’ means the Native Vegetation Act 2003 (NSW)
‘OEH’ means the Office of Environment and Heritage

‘ongoing’ in relation to the timing of carrying out a management action means
commencing on the commencement date or first payment date (as indicated) and
continuing in perpetuity, unless specified otherwise

‘operational deficit’ has the same meaning as in clause 31(2) of the BioBanking
Regulation

‘operational deficit threshold’ has the same meaning as in clause 32(2) of the
BioBanking Regulation

‘operational surplus’ has the same meaning as in clause 31(3) of the BioBanking
Regulation

‘owner’ has the same meaning as in section 127(1) of the Act and includes
successors in title referred to in section 127J of the Act
@ Page 6 of 67
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Biobanking agreement ID number 118

1.2

1.3

1.4

1.5

1.6
1.7

‘party’ means a party to this agreement

‘payment schedules’ means the tables entitled ‘payment schedule’ and ‘in
perpetuity management costs' included in Annexure E

‘pesticide’ has the same meaning as in section 5 of the Pesticides Act 1999 which
includes herbicides, insecticides, fungicides, baits and rodenticides

‘plant’ has the same meaning as in section 4 of the Act
‘planting schedule’ means the schedule at item 6.6 of Section 1, Annexure C

‘processing fee’ means the processing fee which is to accompany an application to
enter into a biobanking agreement as required by clause 14 of the Biobanking
Regulation

‘record keeping requirements’ means those record keeping requirements set out in
item 3 of Annexure D

‘regrowth’ has the same meaning as in section 9 of the NV Act

‘relevant biobank site account’ means the biobank site account within the
Biobanking Trust Fund kept by the Fund Manager in accordance with clause 30(1) of
the Biobanking Regulation

‘remnant native vegetation’ has the same meaning as in section 9 of the NV Act

‘sale date’ means the date that the biobank site, or any part of the biobank site, is
first sold, transferred or disposed of to another person.

‘threatened species, populations and ecological communities’ and ‘threatened
species, population or ecological community’ have the same meaning as in the
Act

‘Total Fund Deposit’ has the same meaning as in clause 26(1) of the BioBanking
Regulation

‘waste’ has the same meaning as in the Protection of the Environment Operations
Act 1997.

A word or expression that indicates one or more particular genders shall be taken to
indicate every other gender. A reference to a word or expression in the singular form
includes a reference to the word or expression in the plural form, and vice versa.

Any reference to an action, or carrying out an action, includes a reference to doing
anything or refraining from doing anything.

Any reference to a person shall be deemed to include a corporate body and vice
versa.

Any covenant or agreement on the part of two or more persons shall be deemed to
bind them jointly and severally.

The schedules and Annexures to this agreement form part of this agreement.

Any notes included in the agreement do not form part of the agreement.

y
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Biobanking agreement ID number 118

2  Status of this agreement

The parties agree that this agreement is a biobanking agreement within the meaning of
section 127D of the Act.

3 Use of the biobank site

The landowner covenants with the Minister as follows:

General responsibilities

3.1 Except as otherwise permitted by this agreement, the landowner must not carry out
any act or omit to carry out any act, or cause or permit any act to be carried out or
any act not to be carried out which act or omission may harm biodiversity values on
the biobank site, including but not limited to any native animals, native plants,
threatened species, populations and ecological communities, and their habitats.

Note: The clearing of native vegetation that is otherwise permissible in accordance with the NV Act
(whether it is permissible under a Property Vegetation Plan, routine agricultural management activity (as
defined under the NV Act), or is otherwise permitted under Part 3 of that Act) can only be carried out on
the biobank site to which this agreement applies if it is also permissible under this agreement. Item 5.1
of the management actions contained in Section 1 of Annexure C of this agreement sets out the limited
circumstances in which native vegetation can be cleared on the biobank site. Annexure C of this
agreement also contains limited exceptions in relation to when a landowner is not required to comply
with the management actions contained in Annexure C.

Cultural heritage

3.2 To avoid any doubt, nothing in this agreement is to be construed as authorising
(including, but not limited to, by way of a consent, permit, approval or authorisation of
any kind for the purposes of Part 6 of the NPW Act) any person to damage or to
cause or permit damage to an Aboriginal object or Aboriginal place in, on or under
the biobhank site.

Obtaining of consents, permits and authorisations

3.3 The landowner is responsible for obtaining all necessary licences, consents,
authorisations, permits or approvals in order to lawfully comply with and carry out its
obligations under this agreement or to undertake or enable any other identified matter
under clause 3.5 and/or clause 3.6.

Development

3.4 The landowner must not carry out, or cause or permit to be carried out, any
development (as defined under clause 1 above) on the biobank site, unless the
development:

3.4.1 s permitted or required under Annexure C, or

3.4.2 s identified in the table entitled ‘Permissible development on the biobank
site’ contained in clause 3.5 or identified in the table entitled “Permissible
human activities on the biobank site’ contained in cluse 3.6.

o
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Permissible development

3.5 The landowner shall be permitted to carry out, or cause or permit to be carried out,
the development specified in the following table in the management zone specified in
the table.

Permissible development on the biobank site

Description of development Management zone/s

Any development permitted or required as part of a management All zones
action under Annexure C, including but not limited to maintaining
existing access tracks on the biobank site, building shed/s to
store weed control chemicals or other pesticides on the biobank
site, building fences to manage stock on the biobank site and
building structures to restore natural water flow regimes.

Any development within the meaning of section 127(1) of the Act All zones
reasonably considered necessary to remove or reduce an
imminent risk of serious personal injury or damage to property.

Permissible human activities

3.6 Notwithstanding clause 3.1, the landowner may carry out or cause or permit to be
carried out any human activities specified in the following table, in the management
zone specified in the table.

Permissible human activities on the biobank site

Description of human activities Management zonels

Any activity or any development permitted or required as part of a All zones
management action under Annexure C, including but not limited to
mustering stock or feral herbivores including with mechanised
vehicles, spraying or mechanically removing weeds, planting
tubestock or sowing seeds of native vegetation, using drip torches,
thinning native vegetation, disturbing soil temporarily to control
erosion, encouraging regeneration, controlling nutrients or restoring
natural flow regimes, laying baits, trapping or otherwise controlling
vertebrate pests and feral herbivores and overabundant native

herbivores.
Traditional Aboriginal cultural activities, except commercial activities. All zones
Any human activity reasonably considered necessary to remove or All zones

reduce an imminent risk of serious personal injury or damage to

w
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Permissible human activities on the biobank site

Description of human activities Management zone/ls

property.

Any activity required to undertake permissible development All zones

4 Management actions and management plans

4.1 The landowner must carry out or procure the carrying out of the management actions
in accordance with the timing, manner and requirements of Annexure C.

4.2 The landowner must:
i.implement or procure the implementation of; and
ii. comply or procure the compliance with

the management plans in accordance with the timing, manner and requirements of
Annexure C.

Note: The management actions listed in Annexure C include requirements to take certain action and
requirements to refrain from taking certain action.

4.3 Unless otherwise indicated by Annexure C, the landowner must ensure that
i.the management actions to be carried out in accordance with clause 4.1; and

ii.the management plans to be implemented and complied with in accordance
with clause 4.2

are carried out in perpetuity, commencing from the date indicated in Annexure C.

-4.4 The landowner's obligations under this clause are subject to clause 12.4 of this
agreement.

5 Total Fund Deposit

For the purpose of clause 26 of the BioBanking Regulation, the Total Fund Deposit for this
biobank site is to be calculated as provided by Part 6 of the BioBanking Regulation and is
to be paid into the Fund before all of the biodiversity credits listed in Annexure B are retired
under the Act, This amount will vary depending on when the Total Fund Deposit is paid into the
Fund and the number of years of yearly management payment has already been made since
commencement,

Note: Part 6 of the BioBanking Regulation prescribes the amount that must be deposited in the BioBanking
Trust Fund before the first transfer (or retirement without transfer) of each biodiversity credit can be registered.
The prescribed amount is the Total Fund Deposit, or propartion thereof if a partial sale of credits is made. The
Total Fund Deposit is the present value of the total of all management payments listed under this agreement,
as determined by the Chief Executive. )

Note: For the purpose of this agreement, the total fund deposit required to be paid into the Trust fund will need
to be recalculated at the date at which credits are retired. The calculation will consist of the Total Fund Deposit
amount calculated at commencement, $1, 871, 218, and will take into account the yearly contributions from the
landholder as listed in table A in Annexure E and documented within the Total Fund deposit worksheet (dated
May 30, 2014) and included at Annexure F. The recalculation of the Total Fund deposit will involve removing
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the years between the commencement and the final sale date, factored by a rate of growth (investment return)
necessary to insure the funds are commensurate with that had they been provided at commencement of the
agreement. This will be calculated by an Actuary at the cost of the developer, and will also take into
consideration annual reporting and compliance with this agreement.

6 Biodiversity credits

6.1 The Chief Executive is permitted under section 127W(4) of the Act, to create (without
application by the landowner under section 127W(4) of the Act) the biodiversity
credits listed in Annexure B on the commencement date.

6.2 The biodiversity credits listed in Annexure B will be created for the biobank site.

6.3 The landowner agrees not to apply to transfer any of the biodiversity credits listed in
Annexure B to another person.

6.4 The landowner agrees to apply to retire all of the biodiversity credits listed in
Annexure B prior to the sale date.

6.5 The landowner agrees not to sell, transfer or dispose of the biobank site, or any part
of the biobank site, prior to the retirement of the credits.

Note: Under section 127ZA of the Act and Part 6 of the BioBanking Regulation, the Total Fund

Deposit must be paid into the BioBanking Trust Fund before the retirement of the credits may
be registered.

7  Monitoring, record keeping and reporting

7.1 The landowner must comply with the monitoring and record keeping requirements as
set out in Annexure D.

7.2  The landowner must submit an annual report complying with the requirements set out
in Annexure D to the Chief Executive within the timeframe specified in Annexure D.

7.3 The landowner must notify the Chief Executive in writing as soon as practicable after
becoming aware of any failure to comply with this agreement or any other incident at
the biobank site (or surrounds) which results or may result in a sudden or significant
decline of biodiversity values at the biobank site. In particular, the landowner must
notify the Chief Executive of:

7.3.1  the nature, location and time of the incident
7.3.2  the impact of the incident on biodiversity values

7.3.3 the measures that have been taken or will be taken in response to the
incident

7.3.4  any provision of this agreement which may have been breached
7.3.5 the extent of any damage caused or permitted by the incident

7.3.6 the measures which have been taken or wil be taken to prevent a
recurrence of the incident.
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8 Use of the land by servants, agents, lessees or licensees

The landowner must incorporate all relevant requirements of this agreement in any lease or
licence issued for the biobank site, and must at all times ensure that any servant,
contractor, consultant, agent, lessee or licensee occupying the biobank site area shall be
aware of, and not undertake any act inconsistent with, the landowner’s obligations under
this agreement.

9  Change of land ownership or subdivision of land

9.1 The landowner must immediately notify the Chief Executive in writing of any intention
to sell, dispose or transfer the ownership of the biobank site or any part thereof.

9.2 The landowner must notify the Chief Executive in writing of any change of:

9.2.1  ownership of the biobank site, or any part thereof, within seven (7) days after
the change of ownership of the biobank site; or

9.2.2 lessee of the biobank site, or any part thereof, within twenty eight (28) days
after the change of lessee or licensee of the biobank site.

The notice must include the name and address and other relevant contact details of
the new landowner, lessee or licensee.

9.3 The landowner must provide a copy of this agreement, including a copy of each
management plan and a copy of all records required to be kept under the record
keeping requirements, to the transferee before completion of the assignment,
transfer, disposal or sale of any interest in the biobank site.

9.4 The landowner must notify the Chief Executive in writing no less than 14 days before
the biobank site is subdivided.

9.5 The landowner cannot assign, transfer, dispose of or sell its rights, title or interest in
part of the land containing any area of the biobank site unless the landowner and the
Minister have first agreed to vary the agreement to apportion the obligations and
rights under the agreement in respect of that part of the biobank site that will be
assigned, transferred, disposed of or sold.

10 Right to enter biobank site for research and monitoring

10.1 The landowner must permit access to the biobank site at any time to the Minister, the
Chief Executive, an authorised officer or an officer of OEH for the purpose of carrying
out research or monitoring in relation to the biodiversity values on the biobank site for
which biodiversity credits have been created under this agreement, but only where
the person has given reasonable notice to the landowner and the landowner’s agent,
lessee or licensee, of the intention to enter the biobank site for that purpose and the
nature of the research or monitoring that will be conducted. In exercising its right of
access under this clause, the Minister, the Chief Executive, an authorised officer or
an officer of OEH must ensure that such access does not:

10.1.1 result in physical or radio interference which obstructs, interrupts or impedes
the use or operation of any telecommunications network and
telecommunications service of a lessee or licensee of a part of the land; or

B
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10.1.2 Interfere with the electricity supply separate from the landowner's electricity
supply to any part of the land occupied by a lessee or licensee.

10.2 The Minister, Chief Executive, an authorised officer or an officer of OEH may make a
written request to the landowner to consent to any other person specified in the
written request to enter the biobank site for the purpose of carrying out the research
or monitoring referred to in clause 10.1, whether or not that person will accompany
the Minister, Chief Executive, an authorised officer or an officer of OEH. The
landowner will not unreasonably withhold consent.

10.3 Clauses 10.1 and 10.2 do not affect or limit the powers of authorised officers under
the NPW Act to enter premises for the purpose of determining whether there has
been compliance with, or contravention of, this agreement.

11 Agreement preparation expenses

Each party bears its own costs in connection with the preparation and execution of this
agreement.

12 Obligations of the Minister

12.1 Subject to clauses 12.2 and 12.3 and starting from the first payment date, the
Minister is required to direct the Fund Manager to make such management payments
specified in the payment schedules from the relevant biobank site account to the
landowner, at such intervals specified in the payment schedules.

12.2 The Minister may only make such a direction if:

12.2.1 the relevant biobank site account has sufficient funds to cover the
management payment, and

12.2.2 the landowner has submitted the annual report for the preceding reporting
period in accordance with clause 7.2 and Annexure D of this agreement, and

12.2.3 the Minister has reviewed the annual report for the preceding reporting
period and is satisfied that the landowner has complied with their obligations
set out in this agreement in the preceding period.

12.3 The landowner acknowledges that the Minister may, with the agreement of the
landowner, direct that the management payments should not be made, or should be
reduced, for a specified period of time or until further notice if the biobank site
account has an operational deficit greater than the operational deficit threshold.

Note: Withholding or lowering payments when funds in the account are below the maximum operational
deficit may help to preserve the long-term financial viability of the fund for the landowner.

12.4 If the Minister, with the agreement of the landowner, directs that management
payments be reduced or not be made for a specified period of time or until further
notice, then:

12.4.1 the Minister may, by written agreement with the landowner, suspend or vary
any of the landowner's obligations to carry out management actions under
this agreement for the same period of time or some other period, and

”
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12.4.2 despite clause 4 of this agreement, the landowner's obligations to carry out
management actions under this agreement are suspended or varied in
accordance with the agreement.

The Minister must not agree to any variation or suspension under this clause unless
satisfied that the variation or suspension does not have a negative impact on the
biodiversity values protected by the agreement.

12.5 The landowner acknowledges that the Minister may, in addition to the management
payments, direct additional payments to be paid from the BioBanking Trust Fund to
the landowner, but only in circumstances where the biobank site account has an
operational surplus, the operational surplus amount exceeds the maximum
operational surplus for the biobank site account, and the amount the Minister directs
to be paid does not exceed the difference between the operational surplus amount
and the maximum operational surplus.

12.6 All management payments shall be paid into the bank account nominated by the
landowner in accordance with the payment schedules.

13 Ownership of the land and registration of this agreement

13.1 The landowner represents and warrants to the Minister that as at the date of this
agreement, it is the legal and beneficial owner of the land.

13.2 As contemplated by section 1271(1) of the Act, the Minister agrees to notify the
Registrar General when this agreement has been entered into, varied or terminated
so the Registrar General can register the agreement, variation or termination by
making an entry concerning the agreement, variation or termination in the relevant
folio of the Register kept under the Real Property Act 1900 (NSW) for the land.

13.3 The fee to register the agreement in accordance with section 1271(1) of the Act will
be taken from the processing fee, except as provided by clause 13.4.

13.4 If the landowner elects to identify the exact boundaries of the biobank site on the
Deposited Plan for the land, the landowner must bear any additional costs of
registration.

14 Variation and termination

14.1 Subject to clause 14.2, this agreement can only be varied or terminated in
accordance with the Act.

14.2 The landowner waives any right to request voluntary termination in accordance with
subsections 127G(5) and (6) of the Act.

14.3 This clause does not affect the ability of the Minister and the landowner to terminate
this agreement by consent under section 127G(2)(a) of the Act (including in the
circumstances described in subsection 127G(6) of the Act).

Note: Clause 14.2 ensures that the landowner can obtain Commonwealth Government tax advantages
that apply to conservation covenants. Those tax advantages would not be available if the right to request
termination of the agreement under subsections 127G (5) and (6) of the Act was available.

Subsections 127(5) and (6) of the Act give landowners the right to request termination of the agreement
where credits are not sold within 3 months or after 5 years of entering the agreement. The effect of
clause 14.2 is that the landowner gives up that right. This is essential as the tax advantages are only
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available where the Commonwealth Government has conferred conservation covenant status on
biobank sites — and a requirement of this status is that the sites will operate permanently.

15 Indemnity and release

15.1 The landowner agrees to indemnify the protected persons against all expenses,
losses, damages and costs that the protected person may sustain or incur as a
result, whether directly or indirectly, of carrying out obligations under this agreement.

15.2 The indemnity given by the landowner does not cover any loss or damage that is
caused by a negligent act or omission of the protected persons, or any loss or
damage that is contributed to by a negligent act or omission of the protected persons
to the extent of the protected persons’ contribution to that loss or damage.

15.3 The landowner releases to the full extent permitted by law the protected persons from
all claims and demands arising out of or in connection with, or as a consequence of,
carrying out of obligations by the landowners under this agreement, or in connection
with, or as a consequence of, a direction made by the Minister regarding the payment
of management payments to the landowner under this agreement.

15.4 The release given by the landowner does not cover any claims and demands in
respect of any loss or damage that is caused by a negligent act or omission of the
protected persons, or any loss or damage that is contributed to by a negligent act or
omission of the protected persons to the extent of the protected persons’ contribution
to that loss or damage.

15.5 It is immaterial to the obligations of the landowner under this clause that a claim or
demand arises out of any act, event or thing that the landowner is authorised or
obliged to do under this agreement or that any time waiver or other indulgence has
been given to the landowner for any such obligation under this agreement.

In clauses 15.1-15.4:

(i) ‘protected person’ means:

(a) the Minister
(b) the Chief Executive
(c) the employees or officers of the Office of Environment and Heritage

(d) any other person acting under the direction or control of the Minister or Chief
Executive for any purpose

(e) the Crown in right of the State of New South Wales;

(i) ‘claims and demands’ means all actions, suits, claims, demands, proceedings,
losses, compensation, damages, sums of money, costs, legal costs, charges, and
expenses to which the protected persons are or may become liable for in respect of
loss or damage to the fixtures of the biobank site, financial or economic loss, loss of
opportunity or other consequential loss of the landowner, and injury of any kind to or
death of any person claiming through the landowner and however sustained on or
outside the biobank site.
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16 Dispute resolution

16.1 Where there is a dispute, difference or claim (dispute), the party raising the dispute
must notify the other party in writing of the nature of the dispute, including the factual
and legal basis of the dispute.

16.2 Within 14 days of the written notice, the Chief Executive and the landowner, or
nominated senior representatives of the parties, must confer to attempt to resolve the
dispute, and if the dispute cannot be resolved within twenty-one (21) days of the
written notice, the Chief Executive and the landowner will refer the matter to
mediation.

16.3 The parties will agree on the terms of appointment of the mediator and the terms of
the mediation in writing within twenty-eight (28) days, failing which the mediation will
be at an end and either party may commence court proceedings in respect of the
dispute, difference or claim.

16.4 If the matter has not been resolved within 28 days of the appointment of the
mediator, the mediation process will be at an end and either party may commence
court proceedings in respect of the dispute, difference or claim.

16.5 Notwithstanding the above clauses, the Minister, the Chief Executive or a person duly
authorised by the Chief Executive, may enforce this agreement under the Act, or
institute proceedings without first entering into the dispute resolution procedure set
out in clauses 16.1, 16.2, 16.3, and 16.4.

16.6 Clause 10.1 of this agreement is not affected by these arrangements for dispute
resolution.
17 Governing law

This agreement is governed by the laws of the State of New South Wales and the parties
agree to submit to the jurisdiction of the courts of that State.

18 Commencement

This agreement shall have effect from the day it is executed by all parties.

19 Privacy statement

The landowner acknowledges and consents to the information contained in this agreement
being made publicly available on the biobanking agreements register and, where
biodiversity credits have been registered, on the biobanking credits register maintained by
the Chief Executive and made available on the web.

Note: In accordance with the Privacy and Personal Information Protection Act 1998 and the Act, some of the
information contained in this agreement cannot be made available to the public.

20 Exercise of Minister’s and Chief Executive’s powers

20.1 The landowner acknowledges that the Minister may authorise any officer of OEH to
exercise any of the Minister’s functions under this agreement on the Minister's behalf.

foc
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20.2

21
211

21.2

21.3

The landowner acknowledges that the Chief Executive, may authorise any officer of
OEH to do anything that the Chief Executive for the purposes of this agreement.

Notices

Any notice, consent, information, application or request that must or may be given or
made to a party is only given or made if it is in writing and delivered or posted to that
party at its address set out below, or faxed to that party at its fax number set out
below:

The Minister
Address Office of Environment and Heritage
PO Box A290
SYDNEY SOUTH NSW 1232
Fax (02) 9995 6795

Attention (nominated officer)  Senior Team Leader, Ecosystem and Threataned
Species, Environmental Programs Branch

Landowner
Address 81 Flinders Street, ADELAIDE SA 5000
Fax 08 8205 6288
Attention Karen-Ray Johnson

The name or title of the nominated officer or the address for the Minister referred to in
clause 21.1 above may be updated from time to time by a further written notice being
sent to the landowner by an officer of OEH advising of the new officer (or title of an
office) and address to which such documents, information or notification may be sent.

For the avoidance of doubt, this clause does not fetter the Minister or Chief
Executive's discretion to give or withhold from giving such notice, consent or
permission.

Agreement annexures

Annexure A Maps of biobank site

Annexure B Biobanking Agreement Credit Report

Annexure C Management actions and management plans

Annexure D Monitoring, reporting and record keeping requirements

Annexure E  Payment schedules
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In witness where of the parties hereto have executed this agreement the day and year
first above written.

Signed by
Terry Bailey, Chief Executive, Office of

Environment and Heritage, as the Minister's
delegate under Section 142A of the Threatened &
Species Conservation Act 1995 in the presence
“of: 'q
erry Bail
pate 23 July w14,
U

'

Hoalovidl

Witness éidnature

Date T2 s (\/ 204
Witness name VOQ(’ N (%ﬂu’Z(_ﬂl\[D

s s S 61 Coolb £ 51, 5 gina s NELS 2000

Signed by the landowner/s or director/s

w (db#\blb’ | Now. qmﬂfwwr*/

I

Niwat Adirek ‘ Ploy Suksrisomboon
Date Date

Director Director

In the presence of In the presence of

/ i G b 1
e 2 C y :
L / 3 - ‘/l!"i))E /i { /{ rodomMaYomsg § 2

I
Witness signature Witness signature o
Date Date

; N A . & C
Witness name L,x;\\gsr‘\u\o\ dva\ U.ma\v\\ Wo.m“&n Witness name > iv&e ,)\Hn-w\f;;n.mf,\rww_L\-e e

u ~ - i ”
Witness address 44l Wpo. Witness address 7| 591 & Sever [,
Mook ndkc )‘,C'Wil‘m« V)umro\"ﬁ K Raorma T2=1l B m,«d , Suom luum 9
= = el S
i.l \"Mi\ o Ul\ ? XA G \,{u -J< X _‘\' »\ A ) .'Mm)\

Seal (if signing under seal):

/
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The Chief Executive approves Annexure C and Annexure D as a property management
plan prepared by the Landowner under the section 113B of the Threatened Species
Conservation Act 1995.

Signed by
Terry Bailey, Chief Executive, Office of

Environment and Heritage (OEH), as delegate
under Section 113B of the Threatened Species ’
Conservation Act 1995 in the presence of:

&

Terry Bailey
Date 23 \July 2014,

N0y ft-'ﬁj.’;‘n/f/()[

Witness sigt/‘néture

bate 92 Aol 20

l %
Witness name }ii/w(\/\l (n”)(/(f)(\lf)

witness address 51 G| (ool 4 S « H’\(z\_f/ NS 7000
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Annexure A: Maps of biobank site

Map 1: Biobank site boundary map (dated 26 May 2014)

Map 2: Vegetation types map (dated 26 May 2014)

Map 3: Management zones and paddock numbers (dated 26 May 2014)
Map 4: Property management actions map (dated 26 May 2014)

Map 5: Photopoint map (dated 26 May 2014)

b
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